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Local Government and Regeneration Committee

Draft EU Public Procurement Directive – Impact in Scottish Local Government
Introduction
1. Following the Committee Reporter Stuart McMillan MSP letter dated on 15 April, COSLA is pleased to provide additional details on our views and concerns over the draft EU Procurement Directive (COM(2011)0896) that is currently under negotiation. 
2.  Indeed we very much welcome the new EU scrutiny system that has been launched inside the Scottish Parliament and the use of EU reporters in each Committee as this would marry the ability  of the Europe Committee to respond rapidly to emerging EU issues with the detailed know how and expertise of each of the subject Committee. Every year the COSLA President sends to the Parliament a detailed list of EU legislative priorities which COSLA, with the help of Councils, has previously assessed their potential impact for Scottish local government, hoping that this would enrich the scope of EU parliamentary scrutiny.   

3. The issue of Public Procurement is one of those many legislative dossiers that are being discussed in Brussels and which will have a clear impact in Scotland. However it is also a peculiar one, because EU procurement legislation is one of the few areas of EU competence where the Commission has a very large set of conferred powers, and one which the domestic legislation has a  narrower set of discretionary powers. Indeed over time what was originally a set of rules to prevent unfair competition has evolved, by interpretation of the Commission or the activist role of the European Court of Justice (ECJ) to a detailed set of rules that put clear limits on whether a public authority, including local authorities, can provide a service, how it can provide it and, lately, whether it can freely decide to share such service with another public authority.
4.  Indeed COSLA has recently agreed “Strengthening Local Democracy: A Vision for Local Government” precisely aims to avoid imposing such disproportionate requirements upon local government. While our work on this Directive started well before the Vision document was formulated is the reasoning is consistent with our assessment of the Directive and its impact for Scotland.
5. The on-going review of EU procurement rules represents a once in a generation opportunity to review these rules. While preserving the need for preventing abuse, avoid protectionism, unfair or illegal allocation of public monies and fair competition among providers, the current draft Directive effectively allows us the possibility to critically review how far the European Commission and the European Court of Justice can determine the shape and scope of how public services are delivered in Scotland. 

6. For such reasons it looks likely  that to ensure consistency the Procurement Reform (Scotland) Bill would have to be approved only after the Directive is agreed or, failing an agreement on the Directive during the time of the current European Parliamentary terms, that the Act is amended at a later date following the approval of the Directive.

7. Indeed we can confirm that we have also been sharing our views with the Scottish Government and Scottish MEPs throughout this reform process that has taken part the good part of the last couple of years. Indeed in Brussels we are part of a broad coalition of national associations of Local Authorities that is seeking to formulate compromises which, while ensuring that local government freedom to provide services, is also acceptable to a majority of Member States and MEPs. 

8. COSLA believes that the Scottish Parliament has a crucial role to play in ensuring that the Scottish and UK Governments are able to obtain the best deal possible for local government but equally to ensure that the Procurement Reform (Scotland) Bill is shaped in a way that it foresees the implementation of the new EU Directive once it is approved.

9. My officials have prepared the below detailed assessment of the EU proposals and its impact in Scotland.  

Cllr David O’Neill

President

Convention of Scottish Local Authorities (COSLA)
Detailed Response 
Shared Services (Article 11 of the Draft Directive)
10. Public-Public cooperation (art. 11), otherwise known in Scotland as Shared Services is perhaps the issue which will have the most effect in Scotland among those upon which there is still margin for negotiation in Brussels.

11. Up until now the issue of shared services, or more generally “Cooperation between public authorities” as it is described in the draft directive was not explicitly regulated at EU level. However this does not mean that the EU institutions were not impacting in the way public authorities share services. They did so, through the interpretation by the Commission that such arrangements are part of EU Public Procurement rules (and thus giving non-legislative interpretation accordingly) and crucially through the evolving ECJ case-law.

12. Indeed it was only until the current Draft Directive was tabled that such jurisprudence was codified.   COSLA and indeed the large majority of local government across Europe would have preferred that the EU institutions were kept away from any interference in shared service arrangements. Such arrangements are a crucial way to deliver services more efficiently and cost-effective at a moment of reduced resources while keeping local decision making and avoiding centralisation. Furthermore they very much result of the institutional organisation of a given country and they are for the most part not aimed at competing or crowding out the private sector but to help Councils to better provide services. Therefore if any such regulation were needed it should have been a national one. 
13. Article 11 of the draft Directive does however foresee that certain forms of shared services would be exempted from the Procurement Directive, which is welcome. However we would we would have preferred that article 11 contained a total exemption of shared service arrangements. 

14. Unfortunately not Parliament or Council of Ministers decided to take that step, which resulted in COSLA campaigning for ensuring that at least the vast majority of shared service activities that could be undertaken in Scotland in the medium term could be exempted from the obligation of being tendered to the private sector (when the activity shared is a local public service, that is).  We would welcome a clear call from the Scottish Parliament for the UK Government to revise its position on that particular article so that a total exemption for shared services under EU rules is granted or at least to be addressed by means of national legislation.
15. Equally in anticipation for the role of private bodies in helping develop these shared services in the future (provision of IT support, technical assistance, financial management, etc.) that shared services where such private operators had only an ancillary role could also be exempted from EU procurement rules as foreseen in article 11.  Therefore we would welcome that the final version of the Directive uses the definition proposed by the European Parliament 

 11.3.1 (c) and 11.4.c “there is no private participation in any of the contracting authorities involved with the exception of non-controlling or legally enforced forms of private participation, in conformity with the Treaties, and which do not exert any influence on the decisions of the controlling contracting authorities.”
16. Finally there is concern that the Commission proposal requiring that only those shared services where its members have “mutual rights and obligations” could be excluded from the overall exemption foreseen in Article 11. This would mean that, under a restrictive reading of Art. 11.4.a. any shared service where one Local Authority performs the task on behalf of a group of others local authorities would not be covered by the exemption of article 11.
17. At this juncture we would like to highlight, however that the Court of Justice itself has moved since negotiations on the Directive started. Indeed in its landmark ECJ “Lecce” ECJ Lecce ruling of 19 December 2012 the Court does not demand the requirement of reciprocity of services in the meaning of “mutual rights and obligations” of the contracting public entities.

18. Thus the Scottish and UK Government could propose to the Irish Presidency and the MEPs to take into points  34 and 35 of the Lecce case (C-159/11) which specifies the four criteria which must each be fulfilled for the exemption to apply:

1. “contracts which establish cooperation between public entities with the aim of ensuring

that a public task that they all have to perform is carried out

2. concluded exclusively by public entities, without the participation of a private party

3. no private provider of services is placed in a position of advantage vis-à-vis competitors

4. the cooperation is governed solely by considerations and requirements relating to the

pursuit of objectives in the public interest”.

19. As members might be probably aware know similarly less restrictive criteria is already mentioned in an earlier case C-480/06 (Stadtreinigung Hamburg) but not laid out quite so clearly or definitively as the Court has done in the Lecce case.

20. Making the Directives coherent with the Court’s ruling will add legal certainty upon the future interpretation by the Court of the Directive once approved and would thus allow Councils to provide shared services in the way that is more efficient for them in full compliance with the safeguards granted by Article 4 and Protocol 26 of the Treaty of the Functioning of the European Union.

21. Finally with respect of how much the new Shared Service partnership can perform tasks to parties that are not the public authorities that make up the partnership (Article 11.1.1.b)  we do welcome that the MEP proposal increases the possibility of the shared service body can perform services to third parties as this would give extra flexibility and could both enable other public authorities to benefit from these services and increase the chances of long term financial viability of that shared service.  We do support therefore the MEP version of this article as by measuring such percentage by “turnover” and not by “activities” foreseen by the Commission draft and the Council it gives the share service partnership more measurable legal certainty to comply with the Directive. Equally the mention of “turnover” can help implement the directive in UK/Scottish in the timescales that hopefully after discussion with local government are seen as more appropriate.
(b) at least 80 % of the average total turnover of that legal person are carried out for the controlling contracting authority or for other legal persons controlled by that contracting authority;

Strategic use of public procurement (Procurement to deliver EU goals)

22. The sheer amount of public resources spent on procurement makes it an effective tool to achieve the objectives of the Europe 2020 Strategy of a smart, sustainable and inclusive economy. The Commission wants to use procurement to promote other EU policy goals. COSLA position is that this should be optional. The reason for that is that the purpose of EU Procurement legislation is to ensure that there is fairness in tendering out goods. This is the power that Treaties confer upon the Commission to watch over. Clearly we may agree with some of the goals of the Europe2020 Strategy  and can sympathise with the wish from the Commission to compensate their limited resources to deliver that agenda with the use of procurement rules an area which they have comparatively more power on. However our preference is that those provisions, such as green public procurement are addressed through domestic, not EU legislation. 

23. Secondly, if the directive were to contain any such provision we would nevertheless be keen that any such additional procurement criteria should be defined as part of this Directive, or future amendments to this Directive, rather than scattered across unrelated EU pieces of legislation as it is currently the case. 
24. In the negotiations so far Member States (the Council of Ministers) quite sensibly view that public procurement rules should continue to focus on "how to buy" and not "what to buy" but to have the additional set of criteria as optional which can be then added in domestic procurement legislation. 

25. Interestingly MEPs were keen to go even further than the Commission but it has now slightly toned down their position down so that it now mainly calls for “contracting authorities may set demands that are stricter or go further than current Union legislation in order to reach the common objectives”. 
26. Indeed in Article 67 (Life Cycle cost) MEPs are  adding social in addition to environmental criteria must be used in addition to cost to make procurement decisions. Indeed MEPs have erased the lowest cost option was erased from Article 66 this means that if approved this way the new Directive might be more demanding as per adding sustainable and social procurement criteria in award decisions.  

27. While sympathising with the Commission and MEPs keenness to establish uniform rules as a way that countries with a poor environmental record use procurement accordingly we would still advise that the Council of Minister text is kept in the agreed Directive, as this would enable maximum room of manoeuvre for present and future sustainable procurement policies in Scotland.
Lowest Cost vs. Most Economically Advantageous Tender (article 66)

28. The Commission had proposed that  contracting authorities should be allowed to adopt as award criteria either ‘the most economically advantageous tender’ or ‘the lowest cost’ (article 66), taking into account that in the latter case they are free to set adequate quality standards by using technical specifications or contract performance conditions. MEPs have decided to allow only “most economically advantageous tender” as the defining award criteria to give more leeway for sustainable procurement award criteria. Although we note that many procurement experts had come back to us pointing that greenest need not be more expensive not having the option of choosing the lowest cost option when appropriate is  unwelcome from the point of view of subsidiarity and the conferral. Indeed it should be up to the Scottish and UK Parliaments to legislate for this as it is doubtful that the EU has explicitly conferred powers to legislate this level  of detail.

Sub-contracting (Article 71):
29. The new rules on sub-contracting aims to ensure sub-contractors (typically SMEs) are defined from the outset and be timely able to receive their payments, which is a principle that we welcome. However there was no specific mention on responsibilities of the contracting authority over liabilities incurred by its sub-contractors (for instance in meeting social and environmental criteria). This is not a minor issue, as in a range of recent EU legislation (notably the Green Vehicles Public Procurement) Thus a possible reading of this would mean that Councils would be held accountable for the failure of their sub-contractors of failing to meet EU environmental standards, therefore opening up a series of unforeseeable liabilities down the line.  We see that neither the MEP nor Member State negotiating positions provide a clear guarantee that such interpretation is not possible under the terms of this directive, therefore we would be welcome that the finally agreed text contains a provision in this regard.

Thresholds 

30. The commission originally proposed (article 4) the EU Directive would be applicable above the same quantities as at present: public works contracts worth more than €5 million, public services contracts of more than €200,000 and contracts of more than €500,000 for certain sectors. 

31. The Commission, in spite of requests from a wide section of stakeholders remains unconvinced that it is necessary to raise thresholds. In our response to the EU Directive consultation we indicated that as a general political point it would be welcome that thresholds were to be raised, while at the same time pointing out that a majority of practitioners find existing thresholds manageable and acting as an encouragement to achieve demonstrable best value. 
32. A question remains, however, whether these thresholds are not only manageable but whether they also proportionate and represent the minimum burden for both contracting authority and supplier. Hence it is argued that rather than a strict adherence to a monetary threshold that it would also be possible for certain contracts above threshold to depart from full application of the directive when the contacting authority could objectively demonstrate that the procurement activity, even with a value above threshold, does not affect cross-border EU trade. 

33. We believe however that the margin of negotiation is already extremely limited on this issue therefore COSLA welcomes that at least for certain public contracts for social and other specific services the threshold has been raised  to 750.000 euros by both MEPs and Council of Ministers.  In addition to social, health, education and related services, personal services and those distributing various allowances (maternity, unemployment, etc.), legal and rescue services and services related to vocational training have also been added. It is to be welcome that Council has fewer sectors excluded than the MEP version.
Governance 

34. The Commission had proposed the establishment of completely new comprehensive governance and reporting structures (article 83 and 84). We raised this issue with Government due to the devolved implications. While Member States fully support the internal market, almost all Member States found the proposal excessively burdensome and are strongly opposed to the proposed new structures that could force Member States to change already existing procedures. However it is welcome that both MEPS and the Council of Ministers versions scraps the obligation of having a single “Public Oversight body”. However the Council version has less burdensome reporting obligations that the MEP one.

35. Delegated Powers (Title V) The Commission proposal foresaw that large swathes of the Directive including Article 6 on revision of Thresholds to which the Commission can have a larger room of manoeuvre than it was possible through the traditional comitology, in some cases it will be possible for the Commission to act using an urgency procedure (i.e. limiting the possibility of Council or Parliament to block the measure).  As said in the individual articles above, the recurring use of these provisions throughout the directive can be regarded as disproportionate and should be curtailed in the final version of this Title. 

Flexibilisation of procedures 

36. We can  support to reduce the minimum time limits set out in the Commission proposal in order to make public procurement more efficient, while respecting that time limits must always be proportional and give economic operators, in particular SMEs, sufficient time to prepare tenders.

37. Regarding Choice of Procedures (Article 24) COSLA calls, in line with the European Parliament resolution from 2011, for fewer and more flexible procedures in line with the WTO Government Procurement Agreement, especially as the Commission has argued for the overall thresholds of the Directive cannot be raised. The introduction of a greater element of negotiation in procedures is welcome and it is worth noting that MEPs in particular do not only call for the negotiated procedure being made available but indeed request that Member States shall (not may) provide that contracting authorities may use a competitive procedure with negotiation or a competitive dialogue. 

Reducing documentation requirements

38. There is a strong need to simplify procurement rules and procedures, thus reducing transaction costs for both contracting authorities and economic operators. This will result in more economic operators taking part in procedures for public contracts, not least SMEs, which in turn would intensify competition, promote innovation and lead to better procurement outcomes. While both MEPs and Member States view red tape as a key issue, a compromise is still to be found.. One point of clear consensus is to extend the Internal Market Information System (devised for the Services Directive) to cover procurement specifically as well, which we can support. 

E-Procurement 

39. The use of electronic procurement is heavily promoted through this Directive due to its potential for increasing transparency, reducing transaction costs and improving procurement outcomes. Moreover, e-procurement could contribute to preventing, detecting and correcting errors due to misunderstanding or misinterpretation of public procurement rules.  Member States are more positive to the new requirements that mean that by 2016 fully move to e-procurement procedures in Central Purchasing Bodies. On this point we would like to raise an issue of concern as the Commission, in spite of legislating on e-procurement in this Directive as it is advisable for legal certainty and consistency, it is also preparing a separate piece of legislation on e-procurement. This is unwelcome and such provisions should be introduced in this Directive.
SME Access 

40. This is another aspect where there is increasing common ground among MEPs and Member States Member States for instance fully support the proposal of introducing a turnover cap, according to which contracting authorities should not be allowed to require economic operators to have a minimum turnover exceeding three times the estimated contract value. They also support the proposed changes in several articles to encourage the involvement of SMEs in public procurement markets.

41. An issue that MEPs have particularly made strong emphasis is in the Procurement Passport. This should enable SMEs to more easily apply for tenders abroad. Although already proposed by the Commission MEPs are asking for it to include much more details: company registration number, name, address, bank; Description of the economic operator, in particular year of establishment, corporate form, owner(s) of the economic operator, members of the board, industry code, short description of the main services and/or main products sold by the economic operator (Annex XIII); In addition the MEPs are proposing that the European Procurement Passport must be signed by the economic operator, thereby guaranteeing the validity of the information in the European Procurement Passport. By contrast the Council of Ministers is totally opposed to this as it would add an extra layer of administration.  We would welcome a balanced approach on this issue.
42. Lots: Also to help SMEs the Commission proposed to divide contracts worth more than €500,000 into lots. Both MEP and Council position agree on the principle and we would support the Council version as it enables a wider range of flexibility to be addressed through domestic legislation, in particular to ensure that there are robust provisions that would ensure that if a Local Authority uses the foreseen exceptions not to break down the contract into lots it would not be subject to legal challenge.
43. Consistency with other EU Directives: It is worth noting that this is the main Directive of a Package that also includes the revision of Directive 2004/17/EC (procurement in the water, energy, transport and postal services sectors) and 2004/18/EC (public works, supply and service contracts), as well as the adoption of a directive on Concessions. We would like to stress that, while the “classic” directive that we discuss in this submission is the one that most directly concern local government it is essential to ensure legal certainty that the definitions in each of these directives are the same ones , particularly as regards to Shared Services can differ across Directives in terms of definitions and criteria even if the actually refer to the same subject. There is no justification for that other than purely due to these Directives being negotiated separately by different peoples so we call on the final version of these Directives to have either exactly the same definitions or ensure that at least they are mutually exclusive. 

44. Finally on the Concessions Directive in particular we understand that the UK and Scottish Government are of the view that the Concessions directive is not applicable in the UK as such type of contracts do not exist . However the Commission Impact Assessment spells out that  "More than 700 PPP deals were signed up to March 2006 with a total capital value of over € 60 billion (equivalent to3 % of GDP). Based on the PwC study, most of the UK contracts would qualify as concessions, even if this has not been confirmed by the CSES study In the UK, concessions are to be found in public transport, roads and bridges, waste management, waste water management, marine services and care homes." (Concessions Impact Assessment, page 6) Therefore we would like to seek formal assurances from Government that the Concession Directive does not concern PPP, joint venture or similar instruments that Councils do use or might choose to use in the future to deliver better services for communities.

Conclusion

45. We hope that the above submission would help the Committee have a broader view on the impact of the Draft EU Directive in the Procurement Bill and in particular on Local Government. We hope that this would also be useful in order that the appropriate representations are made to ensure that the final directive has the best deal possible for Scotland.
Serafin Pazos-Vidal
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